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Moseley, 164 Ala., 111. These last cases are in accord with the modern 
tendency of legislation to increase the employers' liability. It is becoming 
universally recognized that the welfare of society is best promoted by the 
most liberal policy towards workingmen, and therefore wherever prac- 
ticable the definition of fellow servants should be restricted. In the case 
of train crews on different trains, however, it would seem better to regard 
them still as fellow servants. "Being engaged in the same kind of ser- 
vice, they must naturally be often thrown into contact, and have ample 
opportunities for mutual supervision." Justice Brewer in Howard v. Den- 
ver, etc., R. Co., 26 Fed., 837. To make the employer liable and responsi- 
ble for the negligence of fellow servants would unavoidably lead to care- 
lessness and negligence which would not otherwise result; and in the case 
of railroad employees, who have charge over the safety of all who ride 
over the road, it is essential that they preserve the highest degree of care 
and caution in their work. To hold the train crews of different trains 
fellow servants would tend to prevent negligence, where it is most essential 
that it be prevented. 



Master and Servant — Injuries to Servant — Disobedience of Rules. 
— Southern Bell Telephone and Telegraph Co. v. Shamos, (Ga.), 76 
S. E., 1083. — A telephone company waived a rule requiring its employes 
to wear rubber gloves and rubber coats by knowingly permitting work to 
be done without them. 

The general rule is that where an employe disobeys a reasonable rule 
of his employer and suffers injury thereby, he cannot recover. Nordquist 
v. Great Northern Ry Co., 89 Minn., 485 ; St. Louis, I. M. & S. Ry. Co. v. 
Caraway, 77 Ark., 405 ; Smith v. Foster, 93 111. App., 138 ; Western Mat- 
tress Co. v. Ostergaard, 71 Neb., 572. But such rules are binding only on 
employes who have knowledge of them. Little v. Southern Ry. Co., 120 
Ga., 347; Humphreys v. Raritan Copper Works, 60 A. (N. J.), 62. It is 
not necessary that the disobedience be willful or intentional ; . it is enough 
if there is a failure to use ordinary care. Chicago & A. R. Co. v. Stevens, 
80 111. App., 671. It was held in Texas that breach of a rule was not neg- 
ligence per se unless the act was one so opposed to the dictates of common 
prudence that no careful person would commit it. Galevston, H. & S. A. 
Ry. Co. v. Cherry, 98 S. W., 898. Nor is a servant excused where his 
disobedience is obviously dangerous, though the rule is habitually dis- 
obeyed by employes. Eldorado & B. R. Co. v. Whatley, 114 S. W., (Ark.), 
234. Neither can the disobedience of a rule by one servant excuse another for 
disobeying a rule. Mo., K. & T. Ry. Co. v. Collier, 157 Fed., 347. Dis- 
obedience of a master's rule is still negligence per se though a superior 
servant of the master is present. A r . Y. C. & St. L. R. Co. v. Rapp, 81 
N. E. (Ohio), 748. But it is otherwise if he acts under a foreman. 
Wiley v. St. Joseph Gas Co., 132 Mo. App., 380. A servant cannot justify 
disobedience on the grounds that the rule was unnecessary or that he 
adopted another equally safe. Gilbourne v. Oregon Short Line R. R. Co., 
114 P. (Utah), 532. But it was held in Georgia that he could show that 
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the rule was not made in good faith. Seaboard Air Line R. R. Co. v. 
Hunt, 73 S. E., 588. In New Jersey it was held that the employe could 
recover for injuries resulting from violation of a rule where it was given 
him only for his guidance and he did not know the danger involved in its 
violation. Horandt v. Rosenthal, 79 Ala., 321. An employe is not responsi- 
ble for willful cr intentional disobedience when the reason for it is sick- 
ness or emergency. Junction Mining Co. v. Ecnh, 111 111. App., 346; Brown 
v. Southern Ry., 82 S. C, 528. Where the master with knowledge allows 
a rule to be habitually disregarded, no blame attaches to servant. Tullis v. 
■Lake Erie & W. R. Co., 105 Fed., 554; Knickerbocker Ice Co. v. Finn, 
80 Fed., 483; A. G. S. R. R. Co. v. Bonner, 39 So. (Ala.), 619; Fluhrer v. 
Lake Shore & M. S. Ry. Co., 121 Mich., 212. Customary violation with- 
out master's knowledge is not sufficient. King v. Woodward Iron Co., 59 
So. (Ala.), 264. Even though a master has waived a rule by. not exact- 
ing obedience, a servant is not excused where he has been personally 
warned not to disobey it. Crawford v. So. Ry., 150 N. C, 619. Where a 
rule that employes must wear goggles in a department of a plant where 
caustic soda was made was habitually disregarded by employes with mas? 
ter's knowledge, it was held not contributory negligence to disobey it. 
Haley v. Solway Process Co., 112 N. Y. S., 25. The holding of the prin- 
cipal case is in harmony with the weight of authority and is sound. 



Master and Servant — Injuries to Third Person — Son as Agent of 
Father.— Marshall v. Taylor, 153 S. W. (Mo.), 527.— Held, that where 
an automobile was provided by a father for the use of members of his 
family, and an adult son was chauffeur for them, and was permitted to 
use the car for his own pleasure, the son was an agent of the father; 
though using the car for his own pleasure, so as to make the father liable 
for his negligence. 

All the authorities are in accord in holding that a principal, or a mas- 
ter, is not liable for the torts of his agent, unless they are committed 
while the agent is acting for him. Bigelow on Torts, p. 55 ; Jones v. Hoge, 
47 Wash., 663 ; Lotz v. Hanson, 217 Pa.. 339. The cases are not in har- 
mony, however, on the question whether a son, driving for his own pleas- 
ure an automobile provided by his father for the use of the family, is 
such an agent or servant of his father, as to render his father liable for 
his negligence. The son is regarded as such an agent in Stowe v. Morris, 
147 Ky., 387, and in Daily v. Maxwell, 152 Mo. App., 415, on the ground 
that since the automobile was provided for the use of the family, the son 
was carrying out what, within the spirit of the matter, was the business of 
the father. An early case, Lashbrook v. Patten, 1 Duv. (Ky.), 316. held 
that a son driving the horses and carriage of his father, with the father's 
approbation, was the servant of his father. On the other hand, Doran 
v. Thomsen, 76 N. J. L., 754, and Maher v. Benedict, 108 N. Y. Supp., 228, 
hold that in such cases the son is not acting as the agent of his father. 
Where the son uses the machine as a means of recreation and pleasure to 
himself, it would seem impossible to draw the conclusion that he could 



